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The plaintiffs/appellants. submit this reply to the
briefs of the defendants/appellees, as well as the briefs
of amicus curiae, pursuant to Mass. R. App. P. 16(0).

ARGUMENT
I. The Appellants Have Standing to Challenge the

Validity of the Project Eligibility Letter
Issued by MassDevelopment

Appellee Massachusetts Development Finance Agency
("MassDevelopment”) raises the issue of standing for
the first time on appeal. Together with the
subsidizing agencies who have submitted their Amicus
brief, these subsidizing agencies argue that the Town
of Brookline and individual abutters of the proposed
Chapter 40B development ‘have no standing to challenge
the issuance of the Project Eligibility Letter (“PEL")
because the PEL is issued directly to the developer
and there is “no injury to a third party in such an
action”, and because the alleged injury does not
“"Y[flall within the area of concern of the statute or
regulatory scﬁeme.’” Appellee MassDevelopment’s red
brief at 22-23; Amici brief at 29. For the reasons
that follow, MassDevelopment’é decision to issue a PEL
in this case has or will cause 'significant harm to the

Town of Brookline and other abutters, and that harm is



deeply entrenched within the scope of Chapter 40B and
its regulatory scheme.

The Town of Brookline ownsbpublic property,
including a sanctuary and a school, abutting the site
of the development, and has a significant interest in
protecting this property from adverse impacts as well
as in promoting the health, safety, convenience, and
welfare of its present and future inhabitants. This
interest is evidenced by the Town’s adoption of a
robust Zoning By-law. (Add.l1) The Town also has a
significant interest in the development of affordable
housing within its limits, as evidenced by the Town’s
long standing commitment and affirmative efforts to
encourage affordable housing initiatives in Brookline
(RA at 45-53). Article I of the Town’s Zoning By-law
declares that a purpose of the By-law is, in part,
“promotion of the public health( safety, convenience,
and welfare, by: .. encouraging the preservation of
historically and architecturally significant
structures, and encouraging housing opportunities for
people of all income levels, and providing for
adequate open space, including landscaped and useable
open space .. and other landscape and natural

features.” (Add.1l)



Uﬁder the Chapter 40B regulatory scheme,
subsidizing agencies are the sole entity charged with
determining “project eligibility.” 760 CMR 56.04.
This determination relies, in relevant part, upon the
subsidizing agency’s explicit “findings in
determinatién” that a prbposed project is not only

appropriate for residential development, taking into

account the municipality’s previous efforts to meet

affordable housing needs, but that the proposed

development is also appropriate for the particular

site on which it is to be located. 760 CMR 56.04 (4)
(emphasis added). With regard to these determinations,
the drafters of the 2008 amendments to the Chapter 40B

regulations added new language requiring the reviewing

subsidizing agency to support both findings with
detailed reasoning. 760 CMR 56.04(4). As the Town
and the individual abutters have pointed out,
MassDevelopment failed to providé adequate supporting
reasoning in the October 8, 2013 PEL that it issued to
the developer, and that failure has caused the
Appellants significant harm. .
Although MassDevelopment and its companion

subsidizing agencies continue to maintain, under the

protective cloak of this Court’s ruling in Town of



Marion v. Massachusetts Housing Finance Agency, 68

Mass. App. Ct. 208 (2007) that a PEL is simply “a
preliminary step in the administrative process” and
that the Town and other abutters have ample
opportunity to réview the ZBA’s decision once a
comprehensive permit has been issued or denied, the
fact reméins that once a PEL is issued, the Chapter
40B starting gate 1s raised, the developer is frée to
pursue her application for a comprehensive permit with
the local ZBA, and, with respect to certain critical
aspects of the proposed Chapter 40B development; all
bets are off. For exaﬁple, the ZBA is unable to
consider the loss of historic characteristics of a
proposed Chapter 40B site, which in the instant case
lead to the site being identified as eligible for
listing in the National Register of Historic Places
(RA at 125); the ZBA is unable to consider the loss of
unique architectural and landscaping characteristics
of a proposed Chapter 40B site, which in the instant
case lead to the site being designated as a
Neighborhood Conservation District (RA at 58); the ZBA
is unable to consider the history behind the
development of a proposed Chapter 40B site, which in

the instant case was based upon an agreement reached
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between the origiﬁal developer of the site and the
Town that the development would retain its now
historic garden village character (RA at 63, 98-100);
and the ZBA is unable to consider the loss of
significant open green space within a proposed Chapter
40B site, which in the instant case has historically
been used to provide visual relief and recreational
space for the benefit of the property’s inhabitants
and its neighbors. (RA at 55)

Instead, the local ZBA is limited to a strict
review of the proposed project’s “consistency with
local needs.” 760 CMR 56.05(4). Thus, once a project
eligibility determination has been made, the
comprehensive permitting process sets aside valid
conceptual design concerns of the abutters and the
community that will undoubtedly impact upon their
future, and instead focuses solely upon whether or not
so-called “local needs” are “reasonable in view of the
regional need for [affordable housing].”' G.L. c. 40B,
s. 20. Moreover, the subsidizing agency i1ssues its
“final approval” of project eligibility after the
comprehensive permit has been issued; therefore, it
cannot be considered a paft of the comprehensive

permitting process itself. 760 CMR 56.04(7)



In this partiéular case, MassDevelopment’s
failure to issue the PEL in conformity with the
mandate of Chapter 40B’s regulations is particularly
concerning to the Town and to the individual abutters,
because of the agency’s earlier unequivocal

disapproval of a substantially similar Project.! (RA at

190-195) MassDevelopment’s conduct suggests that the
agency simply approved the Developer’s proposal with a
rubber stamp and without due consideration, and
because the post-2008 regulations now state that the
subsidizing agency’s determination of project
eligibility is “conclusive” and that they cannot be
reviewed adﬁinistratively by either the ZBA or the HAC
unless there is a “substantial change” in the proposed‘
project, the intent of the new regulatory language is
rendered meaningless. Without review of a
determination of project eligibility, abutters are
left without any meaningful recourse after the ZBA has
issued its decisioﬁ. They are limited to intervening
in the HAC proceedings that follow the developer’s

appeal of a conditioned comprehensive permit to the

'The appellants argue that the developer substituted
its proposal with a “substantially and materially
different” proposal, but the record reflects that in
all pertinent respects, it was substantially the same.
(RA at 44)



HAC, if,(and only if, the developer chooses to appeal
to the HAC, and to judicial review of the ZBA’s
decision to issue the comprehensive permit under G.L.
c. 40B, s. 21, a process that again‘overlooks valid
concerns pertaining to site appropriateness such as
thdse raised by the Appellants.

The Appellants in this matter firmly believe that
the amendments to the Chapter 40B regulations have
morphed what was once considered a preliminary
determination of fundability as described in Marion,
into a distinct process set apart from the
comprehensive permitting process itself, and that in
their role as gatekeepers under Chapter 40B,
subsidizing agencies are obligated to follow and
enforce the regulations promulgated under Chapter 40B.
Thus, the Appellants’ standing in this matter is
grounded in their valid interest in ensuring that this
Project is designed and built in accordance with the
Chapter 40B requirements and guidelines and is
respectful of the neighborhood’s characteristics, and
concerns such as these are clearly within the areas of
concern identified in Chapter 40B.

In the interest of maintaining the integrity of

Chapter 40B and the legislative goal of encouraging



affordable housing throughout the Commonwealth,z the
Plaintiffs respectfully state that the Commonwealth’s
subsidizing agencies should be held to the mandate
that is set forth in the relevant regulations, and
that the result of such a determination would in the
end serve to prevent the litigation and delay that the
Aﬁpellees complained of in this matter. Finally, the
issue of standing requires a factual analysis that has
been precluded because the Superiof Court did not

consider it.

*Appellees rely once again upon the oft-repeated mantra
that in enacting Chapter 40B it was the intent of the
Legislature to “[m]inimize lengthy and expensive
delays occasioned by court battles commenced by those
seeking to exclude affordable housing from their own
neighborhoods.” See, Amicus brief of the Greater
Boston Real Estate Board, et al, at 5, citing Town of
Middleborough v. Housing Appeals Committee, 66 Mass.
App. Ct.39 (20006), affirmed 449 Mass. 514 (2007);
however, “[t]lhe interest in the provision of
critically needed affordable housing must be balanced
against the statutorily authorized interests in the
protection of health and safety of the town’s
residents, development of improved site and building
design, and preservation of open space.” Standerwick
v. zZoning Board of Appeals of Andover, 447 Mass. 20,
31 (2006). Moreover, “the Legislature was more
concerned with the cities’ and towns’ possible use of
their zoning powers to exclude low [or] moderate
income groups” than it was with “speeding up the
processing of applications for the construction of low
[or] moderate income housing. Board of Appeals of
Hanover v. Housing Appeals Committee, 363 Mass. 339,
347 (1973)




IT. The Arguments of the Defendant/Appellee
" Residences of South Brookline, LLC (the
“Developer”) Regarding the “1946” Agreement are
Without Merit

The plaintiffs/appellants have three principal
replies to the argument of the Developer regarding the
enforceability of the restrictions contained within

the so-called “1946 Agreement.”

A. As a threshold matter, the Developer misconstrues
the holdings of the applicable case law. Throughout

its argument, the Developer attempts to argue that the

Appeals Court, in Zoning Bd. of Appeals of Andover and

Samuelson v. Planning Bd. of Orleans, exempted the

subject restrictions from the reach of G.L. c 184, 23
because of the particular statutory scheme that they
arose from. However, this analysis misses the mark.
Rather, the restrictions in suéh cases were not
exempted from the 30-year limitations of §23 because
of what they are, but rather, such restrictions
escaped applicability of §23 because of what they are
not! Particularly, these two céses stand for the
proposition that any legitimate restriction arising

under a Town’s regulatory or police power are NOT




restrictions arising under c. 184 and therefore are
exempt from the reach thereof.
As noted in the plaintiffs’ underlying brief,

Samuelson v. Planning Bd. of Orleans, both reaffirmed

and expanded upon the holding of Killorin 86
Mass.App.Ct. 901 (2014).° In Samuelson, the Court
expanded the reach of the Killorin beyond zoning and
into the realm of subdivision law. Id. at 901. Indeed,
the Samuelson court did not express any definitive
limitation on the nature of the municipal restrictions
that can be imposed outside of the reach of the

limitations set forth in G.L. c. 184, §23:

. Killorin involved a condition imposed by a
zoning board of appeals.in a special permit
issued pursuant to G.L. c 40A, §9, while the
condition here was imposed by a planning
board as part of a subdivision approval
issued pursuant to G.L. c. 41, §81U.
However, we disagree with the [Interveners]
that this distinction matters for present
purposes. The holding of Killorin does not
turn on the identity of the local board or
the particular nature of the regulatory
decision at issue. Rather, the key
distinction we drew there was between land
use restrictions “created by deed, other
instrument, or a will,” and land use
restrictions imposed as a condition of
regulatory approval under the police power.

*The Superior Court’s decision makes no reference to
Samuelson. ;
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Id. at 901-902, emphasis supplied.

Stated differently, under the reasoning’of
Samuelson, the focus should not be on the narrow
exemptions to the statutory limitations under G.L. c.
184, §23, but rather on the narrow applications of
such statute. Kiilorin and Samuelson stand for the
proposition that G.L. c 184, §23 does not apply to any
restrictive instruments that arise under the
regulatory and police powers of é municipality, and
‘therefore, such restrictions are beyond the reach of
the thirty (30) year statute of limitations under c.
184.

Here, theré can be no dispute that the 1946
Agreement, and the restrictiohs éontained therein are
components of the regulatory and police powers of the
Town of‘Brookline. As described above, acceptance of
the 1946 Agreement was a vital and explicit condition
of the amendment to the Brookline Zoning Bylaws. As

stated by the Supreme Judicial Court in Durand v. IDC

Bellingham, LLC:

The enactment of a zoning bylaw by the
voters at town meeting is not only an
exercise of an independent police power; it
is a legislative act carrying a strong
presumption of wvalidity. It will not
normally be undone unless the plaintiff can
demonstrate by a preponderance of the

11



evidence that that the zoning regulation is

arbitrary and unréasonable, or substantially

unrelated to the public health, safety or

general welfare.

440 Mass. 45, 50-51 (2003) (citations omitted).
Furthermore, agreements such as the 1946 Agreement,
which are also known as contract zoning, are accepted
within the regulatory framework of the adoption of
zoning bylaws under the Zoning Act - G.L. c. 40A. See
Id., at 57-58.

The 1946 Agreement was clearly adopted as a
component of the Town’s police powers arising under
the Massachusetts zoning statutes. It is also plainly
evident that the 1946 Agreement was adopted in the
public interest and not as some sort of restriction
purely benefiting private parties. Accordingly, under
Killorin and Samﬁelson, the 1946 Agreement remains
enforceable and cannot be construed as the type of
restriction arising under a deed, will or other
instrument that is limited by‘the provisions of G.L.
c. 184, §23,

Notwithstanding the breadth of Killorin and
Samuelson, the Superior Court took an extremely narrow

and unwarranted view, limiting the reasoning of

Killorin only to those situations where a Special

12



Permit has been issued. This myopic review of
Killorin cannot be reconciled with the broad reasoning
'of either that case or the even mbre expansive reading
by the court in Samuelson, the latter of which is not
even mentioned or acknowledged in the Superior Court’s
decision.

Based upon the foregoing, there should be no
doubt that the 1946 agreement by the Developer’s
predecessor, John Hancock, imposed legitimate
restrictions on the property which survive to this
day. These restrictions are an inexorable component
of the underlying zoning on the property.

Accordingly, the Court erred in dismissing the
Plaintiff’s Complaint in this regard.

B. Second, at page 31 of its brief, the Developer
also argues that the 1946 Agreement terminated due to
operation of its terms. Particularly, the Developer
alleges that subsequent zoning changes operated to
terminate the restrictions in the 1946 Agreement by
virtue of the language contained in Section 2 thereof.

However, to the extent that review of the
subsequent zoning enactments of the town warrant
review, the plaintiffs submit that any such inquiry

would demand an extensive review of the underlying
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